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Secondhand Smoke and Casinos

Micah Berman & Caris Post

Introduction

In recent years, cities and states across the country have enacted
smoke-free workplace laws to protect employees from the harms
caused by secondhand smoke. The fact that secondhand smoke
exposure is a significant public health threat is beyond dispute.!
The World Health Organization,? U.S. Environmental Protection
Agency,’ and U.S. Surgeon General* all concur that there is no
safe level of exposure to secondhand smoke.

At the same time, casino gambling has been rapidly expanding
across the United States. As casino gambling expands, casino
employees—Ilike employees in any other workplace—need
protection from secondhand smoke. Many existing smoke-free
workplace laws, however, do not protect casino employees. This
is cruelly ironic, since the secondhand smoke exposure faced by
casino employees is often more severe than exposure employees
experience in other workplaces. Consider these facts:

e Workers in gambling venues are often exposed to
higher levels of secondhand smoke than employees
in other workplaces. Secondhand smoke exposure
levels in casinos can be 2.4 to 18.5 times higher
than in offices and 1.5 to 11.7 times higher than in
restaurants.’

e A 1998 study found that casino workers in so-
called “well-ventilated” casinos had metabolized
nicotine levels that were 300 to 600% higher than
those in other smoking workplaces during a work
shift.®

e In 2004, casinos in Delaware were found to have
six times more cancer-causing particles in the air
than highways and city streets during rush hour
traffic. After Delaware implemented its smoke-
free workplaces law, indoor air pollution in the
casinos virtually disappeared.’

e After studying Reno and Las Vegas casinos for
five years, University of Nevada-Reno researchers
concluded that there is “a direct correlation
between exposure to secondhand smoke in the
workplace and damage to employees’ DNA.”

Key Points

The secondhand smoke exposure
faced by casino employees is often
more severe than the exposure
experienced in other workplaces.
Prohibiting smoking inside casinos
is the only way to effectively protect
casino employees and patrons from
the dangers of secondhand smoke.

Smoke-free workplace laws have
been proliferating across the United
States and beyond. Although some
states have exempted casinos from
smoke-free workplace laws, there is
no legal requirement for them to do
SO.

Even in the absence of a smoke-free
law, casino employees may take
legal action against their employers
if they are injured by exposure to
secondhand smoke. The availability
of a legal remedy will depend on
the specifics of the case, the type of
casino, and the applicable state law.

In some circumstances, casino
employees injured by exposure to
secondhand smoke in the workplace
may be able to combine their cases
into a class action lawsuit.

Although state and local smoke-free
laws are not enforceable in Native
American tribal casinos, a growing
number of Native American tribes
are taking the first steps towards
protecting casino employees and
patrons from secondhand smoke
exposure.



This synopsis examines the benefits of establishing
smoke-free environments in casinos, various
approaches for creating smoke-free casinos, and the
potential legal liability for casinos that expose their
employees and others to secondhand smoke. Section I
reviews smoke-free workplace laws and some relevant
policy concerns. Section II discusses the legal options
available to casino employees exposed to secondhand
smoke in the workplace, and Section III reviews the
intersection between smoke-free laws and Native
American sovereignty.

Section | - Smoke-Free
Workplace Laws

The most effective way to protect casino employees
and patrons from the harms of secondhand smoke is
to enact and enforce comprehensive laws that include
casinos. While more cities and states are passing
comprehensive smoke-free workplace laws every
month, many of these laws unfortunately exempt
casinos. As discussed below, these exemptions are not
legally required. Moreover, they are often the result of
questionable claims that smoke-free laws hurt casino
business. This section reviews this and other common
policy concerns underlying smoke-free laws. This
section also surveys the manner in which current state
smoke-free laws address casinos.

A. Health and Safety

Clearly, smoke-free casinos provide significantly
healthier and safer working environments for
employees. Secondhand smoke contains acetone,
ammonia, arsenic, benzene, cadmium, carbon
monoxide, formaldehyde, hydrogen cyanide, lead,
toluene and other toxicants.” The U.S. Surgeon General
has concluded that “[e]xposure to secondhand smoke
has immediate adverse effects on the cardiovascular
system and causes coronary heart disease and lung
cancer.”'®  “Establishing smoke-free workplaces,”
according to the Surgeon General, “is the only effective
way to ensure that secondhand smoke exposure does
not occur in the workplace.”"!

Indeed, research has shown that a well-implemented
smoke-free workplace law virtually eliminates casino
employees’ and patrons’ exposure to secondhand
smoke. For example, air quality in a Delaware casino
was tested before and after its smoke-free workplace
law went into effect. The study showed that the level
of respirable particles (airborne particulate matter)
in the casino declined by 95.4 percent, while the

measurable level of PAAH (a carcinogenic particulate
of secondhand smoke) declined by 97.7 percent.

Mandating ventilation standards is a poor alternative
to going smoke-free. In fact, the American Society
of Heating, Refrigerating, and Air Conditioning
Engineers, which sets standards for indoor air quality
in residential and commercial building codes, has
concluded that current ventilation technology is
insufficient to protect building occupants from
secondhand smoke.”® Numerous studies have found
ventilation systems used in hospitality venues to be
woefully inadequate for reducing secondhand smoke
exposure."* A 2003 study that focused exclusively
on casinos with ventilation systems found average
levels of cotinine (metabolized nicotine) among
nonsmokers increased by 456% and the average
levels of the carcinogen NNAL increased by 112%
after four hours of exposure.’> Exposure levels are
undoubtedly much higher for the casino employee
whose livelihood depends on spending every work day
in this environment.

B. Economic Impact

Casino owners have expressed concern that smoke-
free laws may lead to a decline in business. However,
published research does not support their concern. To
the contrary, most research indicates that smoke-free
laws have no adverse economic impact, and in some
cases, actually increase revenue. For example, a
study on the economic effects of Delaware’s smoke-
free law, which compared gaming revenues from
before and after implementation of the law, found
that going smoke-free did not adversely impact
gaming revenues.'® Likewise, an analysis conducted
in Massachusetts revealed that municipal smoke-free
laws were not associated with any decline in bingo and
charitable gaming revenues.!”

Claims that smoke-free laws push customers
towards casinos where smoking is permitted are also
unsupported by research. Consumer surveys indicate
that whether or not a casino is smoke-free is unlikely to
impact patronage decisions.'®

Despite past predictions that smoke-free laws would
hurt hospitality businesses in general, peer-reviewed
studies examining the effects of such laws have
concluded that going smoke-free has either no impact
or a positive impact on hospitality businesses."” Given
this history, predictions of economic devastation in
casinos should be met with skepticism. In actuality, the
adverse economic impact results from medical costs



caused by exposure to secondhand smoke. Smoking-
related medical costs are ultimately paid for by workers
exposed to secondhand smoke day after day through
increased workers compensation insurance premiums
and public and private healthcare programs.

C. Statewide Laws

Although tobacco is a legal, age-restricted product,
there is no specially-protected legal right to smoke
whenever or wherever one might wish. Neither
the U.S. Constitution nor state constitutions bar the
passage of smoke-free laws or other restrictions on
smoking.?* Indeed, numerous states and municipalities
have already passed smoke-free laws, and these laws
have been upheld against legal challenges.?! Likewise,
casinos are not constitutionally entitled to any special

exemptions. States clearly have the authority to pass
laws that entirely prohibit smoking in casinos.”> The
only exception, as discussed in Section IV of this
synopsis, applies to casinos operated by recognized
Native American tribes on tribal lands.

Although they have the legal authority to prohibit
smoking in all workplaces, some states have chosen
to exempt non-tribal casinos from their smoke-free
laws. Some state laws have a blanket exemption for
casinos and others permit casinos to designate areas
for smoking. These exemptions fail to protect casino
employees from the harms of secondhand smoke, and
they leave casinos open to potential legal liability as
discussed below. Other states, including Delaware and
Washington, have comprehensive smoke-free laws that
include protection for non-tribal casino employees.

Sample Survey of Application of Smoke-Free Laws to Non-Tribal Casinos

State Non-Tribal Casinos Casino Status* Statute**

Arizona 5 racetracks No exemption To be codified as ARIZ.
REV. STAT. ANN. § 36-
601.01

Arkansas None Designated smoking areas | ARK. CODE ANN. §§
on the gaming floor of any | 20-27-1801 et seq.
franchisee of the Arkansas
Racing Commission

California 94 card room gaming Gaming facilities CAL. LAB. CODE §

facilities 6404.5
Colorado 46 casinos, legal in three Casinos* COLO. REV. STAT. ANN.
gaming towns §§ 25-14-201

Connecticut None No exemption CONN. GEN. STAT. §

19a-342

Delaware 3 racetrack casinos No exemption DEL. CODE ANN. tit. 16,

§§ 2901 et seq.
Florida Racetrack opening this No exemption FLA. STAT. ch. 386.201
summer & 15 card room et seq.
facilities

Georgia 2 casino cruise ships No exemption GA. CODE ANN. §§ 31-

12A-1 et seq.

Hawaii None No exemption HAW. REV. STAT. §§

328K-1 et seq.

Idaho None No exemption IDAHO CODE ANN. §§

39-5501 et seq.

Maine 1 racetrack casino Designated smoking areas | ME. REV. STAT. ANN. tit.
in casinos, so long as 22, §§ 1541 et seq.
minors prohibited access
and no employees required
to work in smoking areas

Massachusetts None No exemption MASS. GEN. LAWS ch.

270, § 22
Montana 289 card room gaming No exemption MONT. CODE ANN. §§
facilities 50-40-101 et seq. (law
takes effect in 2009)




State Non-Tribal Casinos Casino Status* Statute**

Nevada 268 casinos with gross Areas of casinos where To be incorporated into
casino gaming revenue of | loitering by minors is NEV. REV. STAT. §§
$1M or more already prohibited by law | 202.2485 et seq.

New Jersey 3 racetracks & 11 casinos | Gaming area of casinos N.J. STAT. ANN. §§

26:3D-55 to 26:3D-64
New York 5 racetrack casinos No exemption N.Y. PUB. HEALTH LAW
§§ 1399-n et seq.

North Dakota None No exemption N.D. CENT. CODE §§
23-12-9 to 23-12-11

Ohio 7 racetracks No exemption To be codified as OHIO
REV. CODE ANN. ch.
3794

Rhode Island None Off-track facilities, so long | R.I. GEN. LAWS §§ 23-

as smoking areas have
separate ventilation

20.10-1 et seq.

(limited to 15 tables, $100
maximum wager, and no
slot machines)

South Dakota 36 casinos in the Town of | Video lottery S.D. CODIFIED LAWS
Deadwood establishments §§ 22-36-2 & 10-50-64
Utah None No exemption UTAH CODE ANN. §§
26-38-1 et seq.
Vermont None No exemption VT. STAT. ANN. tit. 18,
§§ 37-1741 et seq.
Washington 92 “Mini-Casinos” No exemption WASH. REV. CODE §§

70.160.010 et seq.

*The term “casino status” indicates whether a state’s statutes explicitly exempt casino or gaming facilities. The term does not indicate whether
other exemptions or limitations, such as local governmental laws, are applicable. For example, Section 26:3D-63 of New Jersey’s statutes
indicates that municipalities can adopt ordinances that are more restrictive than the state law.

**All citations reference state statutes in effect as of October 2006.

D. Legal Challenges

The special exemptions created for casinos have led
to legal challenges. Opponents of smoke-free laws
have filed lawsuits in Colorado,” New Jersey,*® Rhode
Island,”” and Connecticut,”® asserting that the laws
violated the Equal Protection Clause of the Constitution
by exempting casinos. None of these challenges have
succeeded so far.

The equal protection challenges are based on the
misguided premise that the Equal Protection Clause
requires legislatures to treat all businesses equally.”
To the contrary, laws may draw distinctions between
different types of businesses, provided that there is a
“rational basis” for doing so.*” A Connecticut court,
in rejecting an equal protection challenge, wrote that
“[nJumerous court decisions have upheld smoking
bans that drew distinctions as to where smoking
could and could not occur, acknowledging that ‘it is
no requirement of equal protection that all evils of the
same genus be eradicated or none at all.””!

Even though states may include exemptions for casinos,
there is no compelling public health or economic
justification for doing so. All employees should be

protected from the harms of secondhand smoke. And
by ensuring that smoke-free laws are comprehensive,
states can avoid having to address these equal protection
challenges, however ill-conceived they may be.

I - Potential

Section Legal

Options

In places where casino employees are exposed to
secondhand smoke, several legal rights may be
asserted. The availability of a legal remedy depends in
part on the type of casino as well as the health effects
suffered by the employee. Several potential causes of
action are discussed below. Although beyond the scope
of this synopsis, employees may also wish to explore
options made available through unions. Resources
on working with unions are available at http://www.
tobaccolawcenter.org/WorkSHIFTSresources.html.

A. Federal Employer Liability Act/Jones
Act

Riverboat casino employees may qualify for protection
under the Jones Act, which Congress enacted in 1920
to protect seamen from employer negligence.’> The



Jones Act applies the standard of liability found in
the Federal Employer Liability Act (“FELA”), which
gives heightened protection to railway workers.*® An
employer is liable under FELA if “employer negligence
played any part, even the slightest, in producing the
injury or death for which damages are sought.”** In
FELA cases, employers are barred from asserting
common law defenses that are otherwise available in
most legal actions.*

Recent FELA cases involving secondhand smoke
exposure in the workplace have met with increased
success. In Wilhelm v. CSX Transportation, Inc., the
Sixth Circuit Court of Appeals reversed a grant of
summary judgment and allowed an asthmatic railway
employee’s claim to proceed. The plaintiff argued that
CSX had violated FELA by failing to enforce its no-
smoking policy. The appellate court wrote that “the
duty to provide a reasonably safe workplace may not
always be breached by the presence of secondhand
smoke,” but it suggested that failure to eliminate
secondhand smoke from the workplace could be a
cause for liability if it “aggravates a plaintiff’s existing
lung disease.”¢

More recently, Norfolk Southern Railway faced a
FELA claim brought on behalf of a former employee
who died of lung cancer.’” The plaintiff, a lifelong
nonsmoker, developed lung cancer after prolonged
exposure to secondhand smoke in bunk trailers where
he stayed overnight while working for the railroad.®
The case settled in January 2006 for an undisclosed
amount.*

In order for riverboat casino employees to succeed with
Jones Act/FELA claims, they must first establish that
they are “Jones Act seamen” who work aboard a “Jones
Act vessel.” Though no court has yet ruled on whether
riverboat casino employees are “Jones Act seamen,”
deckhands working on riverboat casinos have been
found to fall within the protections of the Act.** The
legal tests applied vary somewhat by circuit, but it is
likely that courts would also consider riverboat casino
employees to be “Jones Act seamen.”!

To qualify as a “Jones Act vessel,” a boat must be “in
navigation.” Courts have found that “floating structures
are not classified as vessels in navigation if they are
incapable of independent movement over water, are
permanently moored to land, have no transportation
function of any kind, and have no ability to navigate.”*
As such, riverboat casinos that are indefinitely moored
(moved only periodically to dredge the area around

their hulls) are, by definition, not in navigation.
However, those riverboat casinos that regularly can
and do traverse navigable waters are likely to be found
vessels in navigation and thus “Jones Act vessels.”

In 1996, employees of the Treasure Chest Casino, a
riverboat based in Louisiana, sued the casino under
the Jones Act for damages caused by exposure to
secondhand smoke. The case, Mullen v. Treasure Chest
Casino, was certified to proceed as a class action.*
Before trial, the case settled for $2.6 million.** Though
no Jones Act cases involving casino employees have
proceeded to trial, the result in Mullen suggests that
FELA claims may provide an effective legal remedy
for riverboat casino employees harmed by secondhand
smoke in the workplace.

B. Workers Compensation Law

Employees who are injured while performing their
jobs are generally entitled to relief through their state’s
workers compensation system.* However, recovering
compensation for secondhand smoke-related injuries
in this manner is not without difficulty. While some
courts have awarded benefits to employees injured by
workplace exposure to secondhand smoke,*® other courts
have reached the opposite result.” The courts denying
compensation have ruled either that secondhand smoke
exposure was not specifically related to the scope of
employment or that the claimant could not prove his or
her injury was due to workplace exposure. These cases
aside, with a well-documented claim, it is possible
that objections may be overcome and those injured
by secondhand smoke in the workplace can receive
compensation.

The likelihood of recovering compensation will
depend on the particularities of each state’s workers
compensation law and on the employee’s ability to
connect his or her injury to secondhand smoke exposure
in the workplace. The level and duration of workplace
exposure is important, as is evidence that the employee
avoided secondhand smoke outside of the workplace.
The successful claim will include evidence that directly
links the injury to secondhand smoke exposure and
rules out potential causes from outside the workplace.

In the only casino-related secondhand smoke workers
compensation claim on record, the Supreme Court
of Nevada ruled in 1992 that a casino employee was
not entitled to compensation for his lung disease
caused by secondhand smoke exposure.* The court
wrote that compensation should be denied because



“secondary tobacco smoke [is] a
condition that is not incidental to the
‘character or nature’ of the casino
business” but is instead “a condition
to which we are generally exposed
outside of our employment.” As
casinos are increasingly one of the few
workplaces where employees are left
unprotected by smoke-free workplace
laws, such reasoning may be ripe for
reconsideration.

C. Disability Rights Laws®°

Title 1 of the Americans with
Disabilities Act (“ADA”) prohibits
employment discrimination against
individuals with disabilities.’' Persons
whose breathing or other “major life
activities” are substantially impaired by exposure to
secondhand smoke are “disabled” within the meaning
of the ADA.>? This is a fairly high standard. Claimants
should be prepared to demonstrate a severe and long-
term hypersensitivity to secondhand smoke.

An employer is required to make a “reasonable
accommodation” to the known disability of a qualified
applicant or employee if it would not impose an undue
hardship on the operation of the employer’s business.**
“Undue hardship” is defined as an “action requiring
significant difficulty or expense[] when considered in
light of” factors such as an employer’s size, financial
resources, and the nature and structure of the operation.
Several courts have suggested that it would be a
“reasonable accommodation” to provide a smoke-free
working environment for an individual with a disability
triggered by secondhand smoke exposure.>

Casino employees who suffer from serious conditions
exacerbated by secondhand smoke can file claims under
the ADA if they are not provided with a “reasonable
accommodation.” For purposes of the ADA, moving
the employee to a non-smoking floor or room may
constitute a “reasonable accommodation.” However,
casino owners and operators can more fully safeguard
the health and welfare of their employees (and also
protect themselves against potential ADA liability) by
prohibiting smoking in all indoor areas.

Under Title IIT of the ADA, a casino patron with a
disability related to secondhand smoke also may have
a cause of action against a casino for allowing smoking
in its establishment. While there have been no reported
Title III cases involving casinos, courts have allowed

ADA cases to proceed against restaurant chains that

allowed smoking.”” For example, in a 1999 decision

involving the Red Lobster and Ruby Tuesday restaurant
chains, a Maryland court wrote:

[JJust as a staircase denies access to
someone in a wheelchair, tobacco
smoke prevents Plaintiffs from dining
at Defendant’s restaurants. Therefore,
Plaintiffs have adequately alleged they
are disabled within the meaning of
the ADA and that their disability bars
them from Defendant’s restaurants.*

The same logic applies with equal force to casinos.

D. Common Law Claims

Courts in some states have used common law theories
to award damages against employers who permit
smoking in the workplace. Again, the reasoning of
such cases applies with equal force to casinos.*

Employers have a common law duty to provide
employees with areasonably safe workplace, and casino
employers may be liable under common law theories
of negligence if they allow smoking.®® Employees
who have been injured by secondhand smoke exposure
may seek monetary damages as well as an injunction
requiring the employer to provide a smoke-free
workplace. As early as 1976, courts in several states
have granted injunctive relief to employees exposed to
secondhand smoke in the workplace.®® The court in
the landmark case Shimp v. New Jersey Bell Telephone
Co. stated clearly and concisely that “[t]he right of an
individual to risk his or her own health does not include



the right to jeopardize the health of those who must
remain around him or her in order to properly perform
the duties of their jobs.”® Other lawsuits alleging
that an employer negligently failed to provide a safe
workplace have resulted in payment of monetary
damages.®

A search of case law shows that no casino employee
to date has successfully sued an employer for breach
of the common law duty to provide a safe workplace.
However, in July 2006, a casino employee (and
lifelong nonsmoker) diagnosed with lung cancer sued
his employer, the Tropicana Casino and Resort in
Atlantic City, seeking both monetary and injunctive
relief. That lawsuit is ongoing. The complaint states
that “[w]hile casinos are one of the types of businesses
where smoking is still allowed, the New Jersey Smoke
Free Air Act does not contain any provisions granting
immunity to casino businesses against tort liability
for personal injuries caused by secondhand smoke to
which they subject their business invitees.” Indeed,
the complaint suggests that the state’s awareness of the
harmful effects of secondhand smoke (as evidenced
by its promulgation and implementation of the Smoke
Free Air Act) requires the courts to similarly recognize
that an employer who permits workplace smoking
violates the common law duty to provide a “reasonably
safe workplace” for employees.

Some states have allowed an assault and battery claim
to be brought against an employer for continuing to
subject an employee to secondhand smoke exposure.
In such cases, physical harm has to be shown and, in
most cases, the exposure to secondhand smoke has to
be intentional. For example, in Portenier v. Republic
Hogg Robinson, awoman sued her employer for assault
and battery based on her exposure to secondhand smoke
at work.®* She claimed that the company permitted
workers to smoke in the workplace even after she had
submitted doctors’ notes advising that she should not
be exposed to secondhand smoke and that she was
“subjected to a series of offensive, hostile, intimidating
and retaliatory remarks” after complaining about her
continued exposure.® The case settled in 1994 for an
undisclosed amount after the company’s motion of
summary judgment was denied. In cases like Portenier,
where the employer’s actions are intentional, repeated,
and egregious, an assault and battery claim may be
viable.

Employers who discharge employees for complaining
about secondhand smoke exposure may be liable for the
tort of wrongful discharge. As one state court wrote in

such a case, “an employee is protected against discharge
or discrimination for complaining in good faith about
working conditions or practices which he reasonably
believes to be unsafe . . . .”% Thus, casino employees
may have legal recourse if they are discharged for
requesting a smoke-free workplace.

E. Class Action Lawsuits

An individual casino employee suffering from a
secondhand smoke-related ailment may not have the
time or resources needed to pursue a legal action.
Therefore, casino employees may seek certification as a
“class,” allowing a large number of similar claims—for
example, by all employees of the same casino—to be
consolidated into a single lawsuit. Courts have differed
on whether casino employees exposed to secondhand
smoke may combine their claims into a class action.
All such determinations are made on a case-by-case
basis.

Among other prerequisites, class actions must meet
requirements of “numerosity”’ and “commonality.”*
The class must be large enough that joinder—uniting
individual claims in a single lawsuit—is impracticable,
and yet there must be “questions of law and fact
common to the class” of plaintiffs.® Potential cases
involving a small number of class members may not
meet the “numerosity” requirement, but a class too
large may include plaintiffs with claims so dissimilar
as to fail the “commonality” test.

Another prerequisite for class certification, the question
of “typicality,” may be the most significant hurdle
for casino employees exposed to secondhand smoke
to overcome. For example, in Badillo v. American
Tobacco, Inc., the plaintiffs sought certification of a
class involving all casino dealers in Nevada.”” The
court rejected class certification, noting that different
casinos are “significantly different environments” from
one another and contain different levels of secondhand
smoke.”" Tt added:

It does not require an expert to
conclude that the exposure to
secondhand tobacco smoke of an
employee who works in one area of
a particular casino would be different
from that of an employee who works
in another area. The permutations are
endless and do not lend themselves
easily to grouping under the rubric of
a class action.”



On the other hand, courts have certified more narrow
classes of employees. In the case Mullen v. Treasure
Chest Casino, a federal appellate court approved a
class consisting of employees of the Treasure Chest
Casino who had been injured by secondhand smoke
exposure.” The court approved a two-phased process
in which common issues, such as whether the casino
was a “Jones Act vessel” and whether the employer was
liable for negligence, would be tried as one class action.
Individual issues regarding damages and causation
would then be decided in a second phase of litigation.”
In approving the class certification, the court wrote,
“this case does not involve the type of individuated
issues that have in the past led courts to [reject class
action certification] . . . . Here, by contrast, the putative
class members are all symptomatic by definition and
claim injury from the same defective ventilation system
over the same general period of time.””

In sum, whether or not a lawsuit will be approved as a
class action depends upon the specifics of the case and
whether the potential class shares common questions
of law and fact that makes class action treatment
appropriate. Existing case law suggests that narrowly-
drawn classes of injured employees may meet greater
success than broader classes involving all casino
employees.

Section Ill - Native American
Tribal Casinos

Many Native American tribes are recognized as
sovereign by the Federal Government, and some
of these tribes operate casinos on their tribal lands.
States may not enforce their civil codes on these tribal
lands.” Furthermore, the United States Supreme Court
has held that Native American tribes are “subject to

suit only where Congress
has authorized the suit
or the tribe has waived
its immunity.”””  Thus,
smoke-free workplace laws
passed by states are not
enforceable in Native
American casinos.

In 1988, Congress passed
the Indian Gaming
Regulatory Act which
authorized tribes to
operate full-scale casino
gambling on reservations,
provided the details of the operation were set forth
under a tribal-state compact.”® According to the
National Indian Gaming Commission, there are now
more than 400 tribal casinos in 28 states throughout
the United States, including 54 in California.” These
casinos enjoy the full extent of the tribes’ sovereign
immunity.

A review of traditional legal databases revealed little
information on possible smoke-free policies adopted
by Native American communities. However, some
Native American casinos are taking the first steps to
prohibit or limit smoking. In Washington State, the
Muckleshoot Tribe, which operates the largest casino
in the state, recently opened a completely smoke-free
casino next to its existing casino.®’ Tribal leaders said
that the new, non-smoking casino was built in response
to repeated requests from patrons. On the East Coast,
Foxwoods Resort Casino and Mohegan Sun advertise
the availability of smoke-free gaming areas.®” And
in California, the Valley View Casino in San Diego
County recently constructed an entirely non-smoking
gaming pavilion.®* These efforts, though inadequate to
protect all casino employees, demonstrate that Native
American tribes recognize the harm caused by exposure
to secondhand smoke and the public’s growing demand
for smoke-free environments.

Section VI - Conclusion

Casino employees face higher levels of exposure to
secondhand smoke than almost any other profession
and, as a result, they more frequently suffer from
its devastating health effects. Smoke-free laws can
provide protection for casino workers, as they do for
employees in other businesses. Unfortunately, several
states have created exemptions for casinos and other



gambling sites in their smoke-free laws.

However, even if left unprotected by a smoke-free
law, casino employees may have several legal options.
Lawsuits may prove an effective strategy for requiring
employers to provide a smoke-free environment, and
in some cases, injured employees may be entitled to
compensation for harms suffered due to secondhand
smoke exposure.

Casino employees, like any other employees, need to
be protected from secondhand smoke exposure in their
workplaces. Whether working at a riverboat casino,
a tribal casino, or any other gaming facility, casino
employees should not have to risk their lives and health
to keep their jobs.
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payments in lieu of wages, compensation for economic loss (past and future), reimbursement of medical and
like expenses, damages for pain and suffering. Benefits are also available for the dependents of workers
killed during employment. See generally 1 Occupational Injuries & lllnesses § 1.01 et seq. (Daniel J. Stone,
ed., 1993).
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common law duty to provide a safe workplace includes a duty to provide a working environment reasonably
free from tobacco smoke.”); see also Parodi v. Merit Sys. Prot. Bd., 702 F.2d 743 (9th. Cir. 1982); Smith v.
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25 U.S.C. § 2701 et seq. (2006).

National Indian Gaming Commission, Gaming Tribes Listing, available at http://www.nigc.gov/TribalData/
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